Public Notice

Published:
Expires:

U.S. Army Corps
of Engineers In Reply Refer To:
Buffalo District CELRB-CO-R RE: 98-05(4) Section: NY 10 and 404

PUBLI C NOTI CE FOR FEDERAL REG STER NOTI CE
ANNCUNCI NG NEW NATI ONW DE PERM TS
AND
REG ONAL CONDI TI ONS FOR THE STATE OF NEW YORK

On 9 March 2000, the Corps published a notice in Part Il of the
Federal Register (65 FR 12818-12899) announcing the issuance of five
new Nationw de Permts (NWPs), the nodification of six existing NWPs,
the nodification of nine NW general conditions, and the adoption of
two new NWP general conditions. These NWPs are activity-specific and
authorize certain activities in non-tidal waters of the United States
that have m ninal adverse effects on the aquatic environnent. The new
NWP general conditions limt the use of certain NWPs in designated
critical resource waters and waters of the United States within 100-
year fl oodpl ains.

After the publication of this Federal Register notice, Corps
districts will begin finalizing their regional conditions for the new
and nodi fi ed NWPs. Regional conditions will provide additional
protection for the aquatic environnment, by ensuring that the NWPs
authorize only those activities with mniml adverse effects on the
aquatic environnment. Regional conditions will help ensure protection
of high value waters within the District.

The publication of this Federal Register notice also begins a 90
day process for States and Tribes to nake their Section 401 water
quality certification and Coastal Zone Managenent Act (CZMA)
consi stency determ nation decisions. The 401/ CZMA deci si ons nust be
made wi thin 90 days of publication of the 9 March 2000 Federa
Regi ster. At the end of this 90 day period, the new and nodified NWPs
and Corps regional conditions will becone effective on 7 June 2000.

The 9 March 2000 Federal Register notice is available for view ng
at the Buffalo District Corps of Engineers Regulatory Branch, 1776
Ni agara Street, Buffalo, New York 14207-3199, or on the Internet at
http://ww. usace.arny. ml/inet/functions/cw cecwo/reg/. As an
alternative, Wrld Wde Wb users can access the Federal Register
through the U S. Governnent Printing Ofice at
http://ww. access. gpo. gov/ su_docs/ aces/ aces140. ht m .

The Corps has al so issued final decision docunents for the new
and nodi fied NWPs. These docunents are al so avail able on the Internet
at http://ww. usace.arnmy.ml/inet/functions/cw cecwo/reg/ and at Corps
district offices. Furthernore, the NWP decision docunents wll be
suppl enmented by Division Engi neers to address deci sions concerning
regi onal conditioning of the NWPs.



Encl osed is an index of the final new and nodifi ed NWPs and
condi ti ons. Anyone who wi shes to obtain a full text copy of the NWPs
can do so through the Corps Hone Page or the Federal Register.

Questions pertaining to the regional conditioning of the proposed
Nationwi de permts described in this notice should be directed to
Di ane C. Kozl owski, who can be contacted by calling (716) 879-4433, or
by e-mail at: Diane.C Kozl owski @Qisace. arny. m |

Paul G Leuchner
Chi ef, Regul atory Branch

NOTI CE TO POSTMASTER: It is requested that this notice be posted
conti nuously and conspi cuously until 7 June 2000.
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The Buffalo District, in conjunction with New York District, is
proposing to incorporate the follow ng regional conditions into the
proposed new and nodified Nationw de Permits (NW). These regional
conditions are intended to supplenent the NW terns and conditions
published in the Federal Register on 9 March 2000. These regi onal
conditions are applicable only in the state of New York.

|. Permt-Specific Conditions

A. Nati onwi de Permt #3 - M ntenance

1. For activities involving the renoval of accunul ated sedi nents
and debris in the vicinity of existing structures to restore the
wat erway to previously existing depths, the applicant nust provide
evi dence of such depths. [If this information is not available, the
appl i cant nust provide evidence of the existing depths innmediately
out si de the proposed work area.

2. Any proposed repair, rehabilitation, or reconstruction of
exi sting bul kheads that extend waterward nore than ei ghteen (18)
inches fromthe existing bul khead will require notification to the
D strict Engineer in accordance with Nati onw de Permt General
Condition No. 13 (“Notification”). Notification nust include



justification for a waterward extension exceedi ng ei ghteen (18)
i nches, such as geol ogic conditions, engineering requirenents, etc.

3. Al predomnantly fine-grained material renoved fromthe
vicinity of existing structures shall be deposited at an upl and
| ocation and be stabilized or contained in a manner that prevents
reintroduction to waters of the United States. The District Engineer
may require that the permttee discharge material conposed primarily
of sand or gravel so as to replenish the littoral drift system

4. For activities involving pouring of concrete into waters of
the United States, the permttee nust enploy watertight forns. The
forms shall be dewatered prior to the pouring of concrete.

5. Maintenance activities that involve di scharges of dredged or
fill material into waters of the United States for the purpose of
creating tenporary structures to facilitate work such as groins, work
pads, |aydown areas, cofferdans, staging areas or simlar fills
require Notification to the District Engineer in accordance with
Nationwi de Permt GCeneral Condition No. 13 (“Notification”).

6. No in-streamwork shall occur during predicted periods of
hi gh flow.

7. During dewatering, water should not be returned directly to
the waterway but shall be punped upland and filtered through 1 or
several rows of straw bale or silt fence barriers.

8. The permttee shall use the Construction Best Managenent
Practices described in Section I1l1.B., as appropriate in al
activities authorized under this Nationw de Permt.

B. Nati onwide Permt #7 - Qutfall Structures and Mai nt enance

1. Inreviewng the notification for the proposed dredgi ng
activity, the District Commander may determ ne the necessity for
subm ttal of sedinent anal yses.

C. Nationwide Permt #12 - Uility Activities

1. Materials resulting fromtrench excavation for utility line
installation which are tenporarily sidecast into waters of the United
States nmust be backfilled or removed within thirty (30) days of the
date of their deposition.

2. This nationw de permt does not apply to any utility line or
transm ssion facility that is subject to the jurisdiction of the
Federal Energy Regul atory Comm ssion or the New York State Public
Servi ce Comm ssion under Article VII of the Public Service Law.

3. That notification for substations and pernmanent access roads
shal | include docunentation detailing the necessity for selected
| ocati on and permanency, and reasons why additional avoi dance and
m ni m zati on cannot be achi eved.

4. \Were the discharge will cause the permanent | oss of between
1/4 and 1/ 2 acre of wetland, the Notification shall include a



delineation of special aquatic sites and a conpensatory mtigation
proposal to offset the loss of waters of the United States.

5. No in-streamwork shall occur during predicted periods of
hi gh flow.

6. For aerial transm ssion |ines across navigable waters:

a. The follow ng m ninmum cl earances are required for aerial
transm ssion |lines across navigable waters of the United States.
These cl earances are related to the cl earances over the navigable
channel provided by existing fixed bridges or clearances which would
be required by the United States Coast Guard for new fixed bridges in
the vicinity of the proposed aerial transm ssion line. These
cl earances are based on the | ow point of the Iine under conditions
produci ng the greatest sag, taking into consideration tenperature,
| oad, w nd, length of span, and type of supports as outlined in the
Nati onal Electrical Safety Code:

Nom nal System Vol tage (kV) M ni nrum addi ti onal cl earance
(ft.) above clearance
required for bridges

20

115 and bel ow

136 22
161 24
230 26
350 30
500 35
700 42
750 and above 45

b. dearances for communication |ines and other aerial
crossings nust be a mninmumof 10 feet above clearances required for
bridges, unless specifically authorized otherwi se by the District
Engi neer.

c. Wthin 60 days of conpletion of the work, the permttee
shall furnish the Corps and National Cceanic And Atnospheric
Adm ni stration, National Ocean Service, N CS261, Marine Chart
Di vision, Nautical Data Branch, Station 7317, 1315 East-West Hi ghway,
Silver Spring, MD 20910-3282, with certification that the aerial wre
has been installed in conpliance with the approved plans. The
certification shall include a survey, conducted by a |icensed
surveyor, which clearly shows the m ni mum cl earance of the aerial wre
above the nean high water line at the nmean high water line at the tine
of the survey. The certification shall also include a statenent by
the permttee that the clearance of the wire(s), at maxi num sag
conditions, shall never be |ess than the clearance shown on the
approved pl ans.

7. For Buried Cables and Pipelines Across Navi gabl e Waters and
Federal Navi gation Channel s:

a. The top of the cable or pipeline crossing any Federal
proj ect channel shall be |located a m ninmum of 15 feet bel ow the
aut hori zed project channel depth. The District Engineer, on a case-
by-case basis, may nodify this depth requirenment where circunstances
are deened appropriate. In areas outside of Federal project channels,



the top of the cable or pipeline shall be located a m ni num of 4 feet
bel ow the existing |level of the waterway substrate. Were trenching
and backfilling are proposed, backfill material shall consist of

sui tabl e heavy materials and shall be placed no higher or |ower than
the adjacent river bottom el evation.

b. Wthin 60 days of conpletion of the work, the permttee
shall furnish the Corps and the National Oceanic And Atnospheric
Adm ni stration, National Ccean Service, N CS261, Marine Chart
Di vision, Nautical Data Branch, Station 7317, 1315 East-Wst Hi ghway,
Silver Spring, MD 20910-3282, with certification that the cable or
pi peline has been installed in conpliance with the approved pl ans.

The certification shall include a survey, conducted by a |licensed
surveyor, which clearly shows the elevations and alignnent of the
cable or pipeline across the waterway. |f the post-conpletion survey

reveal s a di screpancy between the authorized and actual alignnent of
the cable or pipeline, the permttee shall note clearly these
di screpancies in the survey.

c. Wthin 15 days after conpletion of the authorized work,
the permttee shall post visible signage on weat her proof placards no
smaller than 4 feet by 4 feet on each shoreline at the |ocation of the
aut hori zed crossing. The placard shall contain | anguage informng
wat erway users of the presence of a cable or pipeline crossing (e.g.,
"WARNI NG - CABLE [or PIPELINE] CROSSING'), unless specifically
aut hori zed otherwi se by the District Engineer.

8. \Where the proposed discharge would result in a |loss of waters
of the United States greater than 1/4 acre, the District Engineer
wi |1, upon receipt of Notification, provide imediately (e.qg.
facsimle transm ssion, overnight mail, or other expeditious manner) a
copy to the appropriate office of the New York State Departnment of
Envi ronnment al Conservati on

9. The permttee shall use the Construction Best Managenent
Practices described in Section I1l1.B., as appropriate in al
activities authorized under this Nationw de Permt.

D. Nationwi de Permt #14 - Linear Transportation Crossings

1. Were the proposed discharge would result in a |loss of waters
of the United States greater than 1/4 acre, the District Engineer
wi |1, upon receipt of Notification, provide imediately (e.qg.
facsimle transm ssion, overnight mail, or other expeditious manner) a
copy to the appropriate office of the New York State Departnent of
Envi ronnent al Conservati on

2. Discharges of fill material associated with tenporary road
crossings in wetlands shall be placed on filter fabric. Al tenporary
road crossings shall be renoved upon conpletion of the work and the
di sturbed area restored to preconstruction contours, elevations and
wet | and condi ti ons.

3. This Nationw de Permt does not apply to discharges in Cross
Lake and adj acent wetlands or within adjacent sections of the Seneca
Ri ver including adjacent wetlands subject to the Buffalo District’s
Cross Lake Fl oodi ng study.



E. Nati onwi de Permt #27 - Stream and Wetl and Restoration Activities

1. The Buffalo District has not proposed regional conditions
for this Nationwi de Permt.

F. Nati onwi de Permt #39 - Residential, Comrercial, and Institutional
Devel opnent s:

1. Notification is required for any discharge into those Waters
of the United States identified in Section Il.A bel ow

2. This nationw de permt does not apply to regulated activities
that involve the discharge of dredged or fill material into open
wat ers bel ow the ordinary high water mark.

3. Al recreation activities associated with the devel opnent
proposed as part of this authorization nmust neet the follow ng
requirenents:

a. The proposed recreation activity does not substantially
deviate fromnatural | andscape contours and is designed to mnim ze
adverse effects to waters of the United States, including wetlands and
ri pari an areas through the use of practices such as integrated pest
managenent, adequate stormvat er managenent facilities, vegetated
buffers, reduced fertilizer use, etc.

b. The proposed recreation activity nust have an adequate
wat er qual ity managenent plan in accordance with Nationwi de Permt
General Condition No. 9.

4. This authorization is not applicable to new stormater
managenent facilities.

5. Vegetated buffer zones around all remaining waters of the
United States, including wetlands, will be required as part of the
conpensatory mtigation proposal

6. Wiere the proposed discharge would result in a |loss of waters
of the United States greater than 1/4 acre, the District Engineer
will, upon receipt of Notification, provide imediately (e.qg.
facsimle transm ssion, overnight mail, or other expeditious nmanner) a
copy to the appropriate office of the New York State Departnent of
Envi ronnent al Conservati on

7. The regulated activity does not cause the | oss of areas
classified as bogs, fens, or vernal pools, as determ ned by the
Buffalo District Corps of Engineers.

8. This nationwi de permt does not apply to activities proposed
for waters of the United States, including wetlands within the
desi gnat ed boundaries of the New York State Coastal Zone.

9. This nationw de permt does not apply to discharges in Cross
Lake and adj acent wetlands or within adjacent sections of the Seneca
Ri ver including adjacent wetlands subject to the Buffalo District’s
Cross Lake Fl oodi ng study.



10. The permttee shall use the Constructi on Best Managenent
Practices described in Section II1l1.B., as appropriate in al
activities authorized under this Nationw de Permt.

G Nationwide Permt #40 - Agricultural Activities

1. The permttee nust denonstrate that the building is necessary
for the agricultural production of the |and.

2. This nationw de permt does not apply to any discharges in
excess of 1/3 acre.

H  Nationw de Permt 41 - Reshaping Existing Drainage Ditches

1. This authorization would only apply to artificial drainage
ditches. An artificial drainage ditch is a man-nmade or man-i nduced
drai nage course. Naturally occurring drainage courses that
incidentally drain the project area are not considered to be
artificial drainage ditches.

2. The permttee must provide docunentation on serviceability of
the ditch systemand a history of recent naintenance activity.

3. The permttee shall use the Construction Best Managenent
Practices described in Section I1l1.B., as appropriate in al
activities authorized under this Nationw de Permt.

4. The regul ated activity does not cause the |oss of areas
classified as bogs, fens, or vernal pools, as determ ned by the
Buffalo District Corps of Engineers.

| . Nati onwi de Permt 42 - Recreational Activities

1. This authorization is not available for construction or
expansi on of golf courses or ski resorts.

2. Parking facilities authorized under this Nationw de Permt
must consi st solely of pervious surfaces.

3. This nationw de permt does not apply to regulated activities
that involve the discharge of dredged or fill material into open
wat ers bel ow the ordinary high water mark.

4. The permttee shall use the Construction Best Managenent
Practices described in Section I1l1.B., as appropriate in al
activities authorized under this Nationw de Permt.

5. The permttee nust avoid and mnimze inpacts to wetl ands at
the project site to the maxi num extent practicable. The permttee
must provide a witten statenment supporting their assertion that
addi ti onal avoi dance and mi nim zation neasures are not practicabl e.

6. Notification is required for any discharge into those waters
of the United States identified in Section Il.A., bel ow

7. The mtigation replacenent ratio to offset | osses of water of
the United States, including wetlands, will be a nmininumof 1:1
Veget ated buffer zones around all remaining waters of the United



States, including wetlands, will be required as part of the mtigation
pr oposal .

8. \Where the proposed discharge would result in a | oss of waters
of the United States greater than 1/4 acre, the District Engineer
wi |1, upon receipt of Notification, provide imediately (e.qg.
facsimle transm ssion, overnight mail, or other expeditious manner) a
copy to the appropriate office of the New York State Departnent of
Envi ronnent al Conservati on

9. The reqgulated activity does not cause the |oss of areas
classified as bogs, fens, or vernal pools, as determ ned by the
Buffalo District Corps of Engineers.

J. Nationwide Permt #43 - Stormwnater Managenment Facilities

1. This authorization is not avail able for new stor maat er
managenent facilities.

2. Activities which would result in the loss of nore than one
(1) acre of waters of the United States are not authorized.

3. \Were the proposed discharge would result in a |l oss of waters
of the United States greater than 1/4 acre, the District Engineer
will, upon receipt of Notification, provide imediately (e.qg.
facsimle transm ssion, overnight mail, or other expeditious manner) a
copy to the appropriate office of the New York State Departnment of
Envi ronnment al Conservati on

4. The permttee shall use the Construction Best Managenent
Practices described in Section I1l1.B., as appropriate in al
activities authorized under this Nationw de Permt.

5. The reqgulated activity does not cause the |oss of areas
classified as bogs, fens, or vernal pools, as determ ned by the
Buffalo District Corps of Engineers.

K. Nationw de Permt #44 - Mning Activities

1. The Buffalo District is recommendi ng revocation of this
Nati onw de Permt.

1. Region-Specific Conditions

A. The prospective permttee nust notify the District Engineer in
accordance with the “Notification” general condition for any

di scharges subject to Nationwide Permts 39 and 42, into the foll ow ng
waters of the United States:

Cayuga County

o0 Bear Swanp, Town of Senpronius
o Montezuma Wetl ands, Towns of Conquest and Montezuma

Chaut auqua County

o Al der Bottom Swanp, Towns of Sherman and C ymer



Cortland County

o0 Beaver Brook fens, marl ponds and Chicago Bog, Town of
Cortlandville

Jefferson County

o Adans Swanp, Town of Adans
o Johnny Cake Road Sinkhol es, Town of Cape Vi ncent

Lewi s County

Bl ue Swanp, Town of Croghan

Bonaparte Swanp, Town of Di ana

Boyl st on Tamarack Swanp, Town of Boyl ston
Carl ey Swanp, Town of Diana

Fox Brook Swanp, Towns of Orwell and Redfield

[eNeleolNoNel

Madi son County

o Fiddler’s G een, Town of Eaton
0 Nel son Swanp, Towns of Cazenovia and Nel son

Monr oe County

o Thousand Acre Swanp, Town of Penfield

Ni agara County

o Klydel Wetland, Town of North Tonawanda
Onei da County

o Big Bay Swanp and Toad Harbor Swanp, Towns of Constantia
and West Monroe
o Ronme Sand Plains wetlands, Cty of Rone

Ontario County

0 Honeoye Inlet wetlands, Towns of Canadi ce and R chnond

Gswego County

o Mud Pond Fen, Town of Oswego
o North and South Pond and adjacent fens, Tug H | Pl ateau,
Town of Anboy

Seneca County

o0 Juni us Ponds, Town of Juni us

Tonpki ns County

o Fall Creek and Beaver Brook Fens, Towns of Dryden and G oton

Wayne County




o Zurich Bog, Town of Arcadia

Wom ng County

o Java Lake and Younger Road fens, Town of Java

I1l. Generally-Applicable Conditions

A. A preconstruction notification to Buffalo District is required for
any in-water work or discharges of dredged or fill material in the
foll ow ng: Bergen Swanp and the western edge of Seneca Lake (d enora
Ciff Area). The Buffalo District will provide the U. S. Fish and
Wldlife Service with a five (5) day review period in these areas to
coment on effects on Federally |isted threatened and endanger ed
species. Permttees shall not commence work in these areas until
notified by the D strict Engi neer.

B. Conpensatory Mtigation Conpliance Report: For approved
mtigation proposals, the permttee nust submt evidence of the
followng listed actions to the Buffalo District Corps of Engi neers
when the mtigation has been conpl et ed.

1. Purchase of credits froma Corps-approved mtigation bank;

2. Acknow edgnent of transfer of funds for In Lieu Fee
Arrangenents;

3. Recording of deed restrictive covenants;
4. Execution of conservation easenents.

The permttee nust submt such evidence before commencenent of the

aut hori zed activity or within 60 days of issuance of the authorization
letter by the Buffalo District Corps of Engineers, whichever is |ater.
This reporting requirenment does not waive or supersede the reporting
requi renents set forth in Nationw de General Permt General Condition
No. 14.

C. Construction Best Management Practices (BWP's): Unless
specifically approved otherw se, followi ng review of a Pre-
Construction Notification, the follow ng BMP s nmust be inplenented to
t he maxi num degree practicable, to mnimze erosion, mgration of

sedi nents, and adverse environnental inpacts:

1. Milch, hay bales, silt fences, or other neans nust be
properly enployed to mnimze erosion and m gration of sedinents
during construction. Tenporary neasures nust be renoved upon
conpl eti on;

2. Construction access shall be by neans that avoid or m nimze
i npacts to aquatic sites (e.g. upland access, floating barges, nats,
etc.);

3. Al excess excavated material remaining on site nust be
properly contained and permanently stabilized to prevent erosion.

4. Upon project conpletion, inpacted |and surfaces nust be
permanently stabilized to prevent erosion;



5. Upon project conpletion, inpacted aquatic sites nust be
restored to their original contours and conditions;

6. Unless otherw se recomended by the Buffalo District Corps of
Engi neers, the bottom el evation of culverts placed in aquatic sites
(i.e., "invert elevation"), including wetland, nust be at the sane
el evation as the aquatic area adjacent to the culvert. Culverts nust
be designed, installed, and naintained to prevent erosion and to
provi de passage for aquatic |ife and anadronous fishes know to occur
naturally in the vicinity of the culvert.

D. No Nationwide Permt may be used in Lakes Erie or Ontario for
pur poses of diverting water fromthe G eat Lakes.



